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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
10/25/2007 has been entered. 

The Amendment received on 10/25/2007, wherein claim 5 has been amended. 

Applicant's amendment overcomes the rejection of claim 5 under 35 U.S.C. 1 12, 
second paragraph, as being indefinite for insufficient antecedent basis. 

Claims 4-7, 9-13, 15-17, and 19-23 are pending, and examined herein. 

Claim Rejections - 35 (JSC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 of this 
title, if the differences between the subject matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention was made. 

Claims 4-7, 9-13, 15-17, 20, 22-23 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Glenn, Jr et al. (WO 9625144, equivalent to US 6,080,708), in view of 
Tsaur (US 6,395,690, PTO-892) . 
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Glenn, Jr et al. teaches the process for making a cleansing/moisturizing dual 
composition (a wet-skin treatment composition) which is an oil-in-water emulsion, 
wherein (a) an aqueous phase comprising water and dispersion stabilizer such as 
trihydroxystearin having the formula (i) (according to the formula therein, the molecular 
weight is deemed lower than 1000 Daltones and capable of forming a network in the 
aqueous phase), which is a fatty acid ester or C14-C22 acyl derivative as the instantly 
claimed, or silicas (see US 6,080,708, abstract; col.4, line 46 to col. 6) or polymeric 
stabilizers herein; (b) a structured oil phase (a lipid phase) comprising triglycerides and 
a structurant in about 75% by wt of that forms a stable 3-dimentional network 
comprising solid fatty esters, fatty alcohols, wax, petrolatum, with lipid droplet size 0.1- 
100 microns within the emulsion, having viscosity within the instant claimed (see col. 10- 
16). Glenn et al. also teaches that the aqueous phase of oil-in-water emulsion 
comprises from about 1 part to about 30 parts of surfactant selected from the group 
consisting of anionic surfactants, nonionic surfactants, cationic surfactants, amphoteric 
surfactants, and mixtures thereof. The emulsions containing 0.5 parts to 8 parts C8-C14 
soap i.e anionic surfactant wherein the soap has a counterion selected from K and 
N(CH2CH20H)3, in addition to synthetic surfactant such as amphoteric, nonionic, and 
cationic are taught as preferred embodiments. See abstract; column 6, lines 3-60; 
column 7, lines 44-49; column 24, claim 20-24. It is also disclosed, that the preferred 
size of lipid droplets within the emulsion ranges from 0.1-100 microns. See column 13, 
lines 59-60. An oil-in-water composition comprising structurants, myristic alcohol, 
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petrolatum; oil such as liquid hydrogenated polyisobutene, liquid cottonseed; organic 
dispersion stabilizer, trihydroxystearin is disclosed. See column 18, Examples 1-4. 

Glenn, Jr et al. also clearly teaches the stepwise process for making the composition 
therein (see col 17, lines 25-65), including measuring skin retention and emulsions tests 
at 35 °C (see col. 16, line 40-col.17, line 23). The reference also teaches that 
antimicrobial agents (preservative) and EDTA (chelating agent) and an essential oil are 
used. See col. 9, line 49 - col. 10, line 37; col. 17, lines 42-45. See instant claims 37-38. 

Glenn, Jr et al. does not expressly disclose the step of passing structured oil-in- 
water predispersion through a screen having an opening of up to about 2000 
micrometers as claimed herein. 

Tsuar teaches a process for making aqueous liquid cleanser compositions 
containing large oil droplets by passing the cleanser through a screen or screens having 
specific size of openings. It is taught that the size of oil droplets in the composition 
therein can be easily controlled by the number of screens and the size of the opening 
on the screen. An in-line screen process for making compositions containing oil droplets 
with the size in the range of 20 to 5000 micrometers, and preferably 100 to 400 microns 
is taught. See abstract; column 2, lines 40-50; column 11, lines 2-3. Tsuar also teaches 
that a low shear mixing in-line screen process is a preferred process to make 
oil/polymer blend (oil-in-water emulsion, wherein aqueous phase consists of xantham 
gum, a carbohydrate gum) with uniform controllable droplet size. See column 11, lines 
4-26. 
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It would have been obvious to a person of ordinary skill in the art at the time the 
invention was made to pass oil-in-water predispersion through a screen having an 
opening of up to about 2000 micrometers to make the wet skin treatment composition 
because Tsuar teaches that cleansing compositions containing oil droplets of specific 
droplet size are obtained by passing the predispersion through screen or screens 
having screens opening of different sizes. 

One having ordinary skill in the art at the time the invention was made would have 
been motivated to employ a process wherein the oil-in-water predispersion of Glenn et 
al. is passed through a screen having an opening of up to about 2000 micrometers with 
reasonable expectation of obtaining a wet skin treatment oil-in-water composition with 
lipid droplet size in the range taught by Glenn et al., i.e 0.1-100 microns, and with the 
expectation of having better control of droplet size in the emulsion. 

Furthermore, the combined teachings of Glenn et al, and Tsuar renders the claimed 
composition obvious, the property of such a claimed composition will also be rendered 
obvious by the prior art teachings, since the properties, namely foam volume of less 
than 5 cc, are inseparable from its composition. Note that the emulsions taught by 
Glenn et al. contain preferably 0.5 parts to 8 parts C8-C14 soap i.e anionic surfactant 
wherein the soap has a counterion selected from K and N(CH2CH20H)3 i.e less than 1 
% anionic surfactant as in instant claim 22. Therefore, if the prior art teaches the 
composition or renders the composition obvious, then the properties are also taught or 
rendered obvious by the prior art. In re Spada, 911 F.2d 705, 709, 15 USPQ 1655, 1658 
(Fed. Cir. 1990.) See MPEP 2112.01. The burden is shifted to Applicant to show that 
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the prior art product does not possess or render obvious the same properties as the 
instantly claimed product. 

Response to Applicant's Arguments: 

Applicant's arguments have been considered, but not found persuasive. 

Applicant argues that "The process used to make the large oil drop compositions 
of Tsaur and the compositions of Glenn are completely different and reflect the 
difference in what they are attempting to achieve." These arguments have been 
considered, but not found persuasive. It is pointed out that Glenn et al. teaches that the 
size of the lipid droplets within the emulsion ranges from 0.1 microns to 100 microns, 
and further teaches that the size is an important factor for lipid deposition on the skin. 
Tsuar teaches a process for making aqueous liquid cleanser compositions containing oil 
droplets 100 to 400 microns in size by passing the cleanser through a screen or screens 
having specific size of openings. Glenn and Tsuar teach a process of making similar 
compositions with overlapping droplet size of oil in water compositions. Tsuar further 
teaches the advantage of using in line screen process, such as better control of droplet 
size. Accordingly, one of ordinary skill in the art at the time of invention was made would 
have been motivated to employ a process wherein the oil-in-water predispersion of 
Glenn et al. can be passed through a screen having an opening of up to about 2000 
micrometers with reasonable expectation of having better control on the droplet size in 
the emulsion. 

Applicant argues that "In short, the disclosure of a means to reduce droplet size 
(regardless of what initial and final size are) is a teaching away or disincentive from 
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applying the Tsaur reference to process of Glenn where, if anything, you want to 
maintain the droplets as large as reasonably possible after mixing lipid blend into 
aqueous phase." These arguments have been considered, but not found persuasive 
because Glenn teaches that the droplet size is an important factor for lipid deposition on 
the skin for skin cleansing oil-in-water composition. Tsuar teaches various processes for 
achieving liquid cleansers with required droplet size, and teaches the advantage of 
using in line screen process, such as better control of droplet size. Accordingly, there is 
clear motivation to one of ordinary skill in the art at the time of invention to employ a 
process wherein the oil-in-water predispersion of Glenn et al. can be passed through a 
screen having an opening of up to about 2000 micrometers with reasonable expectation 
of having better control on the droplet size in the emulsion. 

Applicant's remarks with respect to the Declaration of Michael P.Aronson mailed 
on Febraury 1, 2005 have been considered, but not found persuasive. It is pointed out 
that a single particular composition is employed in the compared testing therein. Thus, 
the evidence in the testing therein is not commensurate in scope with Glenn's patent 
and the claimed invention and does not demonstrate criticality of claimed range of the 
ingredients in the prior art and the claimed composition. 

Claims 19, and 21 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Glenn, Jr et al. (WO 9625144, equivalent to US 6,080,708), in view of Tsaur as applied 
to claims 4-7, 9-13, 15-17, 20, 22-23 above, and further in view of Lochhead et al. (US 
5,004,598, PTO-1449). 
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Glenn, Jr et al. as discussed above teaches the process for making a 
cleansing/moisturizing dual composition (a wet-skin treatment composition) which is an 
oil-in-water emulsion, wherein (a) an aqueous phase comprising water and dispersion 
stabilizer such as trihydroxystearin, or silicas or polymeric stabilizers herein; (b) a 
structured oil phase (a lipid phase) comprising triglycerides and a structurant in about 
75% by wt of that forms a stable 3-dimentional network comprising solid fatty esters , 
fatty alcohols, wax, petrolatum, with droplet size 0.1-100 microns, having viscosity 
within the instant claimed. Glenn et al. also teaches that the aqueous phase of oil-in- 
water emulsion comprises from about 1 part to about 30 parts of surfactant selected 
from the group consisting of anionic surfactants, nonionic surfactants, cationic 
surfactants, amphoteric surfactants, and mixtures thereof. 

Glenn et al. does not teach the process for making a cleansing/moisturizing 
composition without a surfactant. 

Lochhead et al. teach a process for making cleansing/moisturizing oil-in-water 
emulsions without a surfactant, having a droplet size of 10 to 100 microns, comprising 
an (a) aqueous phase comprising water and a polymeric dispersion stabilizer, 
copolymer of acrylic acid, long chain acrylate; (b) oil phase comprises triglycerides, 
structurant such as petrolatum, fatty alcohol. See claims 1, 5, column 14-15; column 12, 
EXAMPLE column 3, lines 48-55; column 9, lines 30-33. It is also disclosed that the 
polymeric stabilizer can function as primary emulsifier or surfactant, and thus the 
composition can be made without conventional surfactants. See column 9, lines 34-37. 
It is further taught that these compositions made devoid of surfactant will have greater 



Application/Control Number: Page 9 

10/050,238 

Art Unit: 1617 

adhesion of the barrier oil to skin, and protection against skin irritants. See column 3, 
lines 13-18; column 4, lines 36-41. 

It would have been obvious to a person of ordinary skill in the art at the time of 
invention to prepare a wet-skin treatment composition without a conventional surfactant. 

One of ordinary skill in the art at the time of invention would have been motivated to 
prepare a skin-treatment composition as taught by Glenn without a surfactant because 
Lochhead teaches the process of making similar oil-in-water cosmetic composition 
without a conventional surfactant. 

One of ordinary skill in the art at the time of invention would have been motivated to 
prepare a skin-treatment composition without any conventional surfactants with the 
expectation of obtaining a cosmetic composition which will have greater adhesion of the 
barrier oil to skin, and greater protection against skin irritants. 

Conclusion 

No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Shobha Kantamneni whose telephone number is 571- 
272-2930. The examiner can normally be reached on Tuesday-Thursday, 8.00 am-3.00 
pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sreeni Padmanabhan, Ph.D can be reached on 571-272-0629. The fax 
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phone number for the organization where this application or proceeding is assigned is 
571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Shobha Kantamneni, Ph.D 
Patent Examiner 
Art Unit: 1617 




